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Abstract

The big South China Sea is one of the most dangerous hotspot in the world. By words and actions, there are six
claimants of the South China Sea. The People’s Republic of China and the Republic of the Philippines are some of
them. Each want to control the numerous features and resources in boosting their economic interests. The United
Nations was actively involved in the settlement of the disputes for their own security and economic interests. The
great ownership question that comes about in this is the rightful owner of the South China Sea which involved the
Nine-Dash Line claims by the government of the People’s Republic of China, which laid claims to the Paracel
Islands, the Spratly Islands, the Pratas Islands, the Maccles field Bank and the Scarborough Shoal. In the Arbitration
between the two parties: China and Philippines, Annex VII of the United Nations Convention on the Law of the Sea
was relied upon by the tribunal which gave award on 29" October, 2015 on admissibility and jurisdiction. However
the objection that was presented by China was rejected by the tribunal. This was because of the issue of the territorial
sovereignty of China in the South China Sea which was not within the jurisdiction of the tribunal. The tribunal found
interalia that the submission made by Philippines showed the dispute between the parties putting in mind the
Convention interpretation and application. The requirements under article 283 of the Convention were met by the
Philippines in regards to the settlement of the dispute. This paper examines the South China Sea arbitration award
and the interpretation and the application of the regime of islands under article 121 of the United Nations Convention
on the Law of the Sea.

Keywords: South China Sea, Article 121 of the United Nations Convention on the Law of the Sea, Peoples Republic
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1. Introduction

One of the leading cases of environmental disputes in a new generation is the South China Sea Arbitration(Note 1).
This dispute occurred on disputed maritime areas(Alexander 1986) of the Paracel Islands, the Spratly Islands, the
Pratas Islands, the Macclesfield Bank and the Scarborough Shoal. The Philippine blamed China for environmental
violations and claimed that China used harmful fishing practices which were harmful to the sea. Their actions caused
serious harm to the South China Sea(Joseph 1987) and (Wu 2013). The parties involved in this arbitration are the
People’s Republic of China and the Republic of the Philippines, each laid claim to the maritime rights and the
entitlement in the sea of South China (Jagota, 1985). This dispute also involved the status of geographical features in
the sea of South China and the lawfulness of the actions taken by China in the South China sea.

This article examines the propriety of the award with respect to the interpretation and application of the right of
Islands under Article 121 of the United Nations Convention on the Law of the Sea.

2. The South China Sea Arbitration Award

South China Sea is semi-enclosed in the west of the Pacific Ocean. The area that the sea occupies is 3.5 million
square kilometers (Erik, 2006). The sea is surrounded by a number of countries. To the west lie the Philippines, to
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the south lies China, to the east is Vietnam and to the north are Malaysia, Brunei, Singapore and Indonesia. The
South China Sea has important functions that it plays. It is a shipping lane, fishing ground, has coral reef ecosystem
that is highly bio-diversified and the belief that it holds useful resources like oiland gas (Stein, 2005). On the
southern part of the South China Sea one finds Spratly Islands, the Pratas Islands, the Paracel Islands, the
Macclesfield Bank and the Scarborough Shoal. These are small Islands and coral reefs which exist above and below
the water. The Spratly Islandshas been bringing territorial disputes among the states surrounding South China Sea.

The United Nations Convention on the Law of the Seal982 (Convention)(Note 2) was the basis of this arbitration.
The parties to the Convention are the Philippines and China (United Nations, 2000) and (Drigot, 1982). On the 8™
May of 1984 the Philippines ratified the Convention and China on 7" June 1996 (Fravel, 2008). This Convention
was taken as the constitution for the oceans (UNCLOS(Note 3)) for it to offer solutions on issues that are related to
the Law of the Sea(Note 4) (McDevitt, 2014). The total number of parties that have ratified the Law of the Sea are
168(Note 5) (Kraska 2016). Peaceful settlement of disputes is one of the issues that the Convention addressed. Part
XV of the Convention(Note 6) provides different ways of settling the disputes in a peaceful manner (Tonneson,
2010). It is compulsory for a party to follow the arbitration procedure that is in the Annex VII(Note 7) (Dinh, 2016).
The Philippines embarked on this arbitration against China on the 22" of January, 2013. The sovereignty of States
over the territory of land is not addressed in the Convention(Note 8), as a result, the tribunal involved in the ruling
did not make ruling associated with the sovereignty that a state enjoys in the land territory. This is putting into
account the dispute over Spratly Islands(Allison 2016). The Convention contain provisions that are concerned with
delimitation of maritime boundaries(Note 9). A declaration was made by China in 2006 to separate maritime
boundary delimitation from being accepted as being compulsory (Ikeshima, 2014) in the settlement of disputes(Note
10). The tribunal did not delimit issues concerning maritime boundaries between the parties (Beech, 2016). This will
be addressed if the parties involved are not dependent on any of the maritime boundaries (Beckman, 2016).

The declarations that the Philippines placed before the tribunal are in four categories. The first one is that they had
asked the tribunal to deal with the dispute between the parties that were concerned with the source of maritime rights
and the entitlement of the South China Sea (Hu and McDorman, 2013). The Philippines were seeking a declaration
(Boon, 2014) from the tribunal of the rights and entitlements of China to South China Sea. The declaration should be
based on the Convention and not claims of historical rights(Ikishema, 2013) and (Stephens, 2016). The declaration
that the Philippines sought is that the claim by China to the rights that are marked on Chinese maps, nine-dash
line(Note 11), have no lawful effects for them to exceed the ownership that could be given to China by the
Convention (Coleman andMaogoto, 2013)

The second category is the tribunal was asked by the Philippines to resolve the issue between the Philippines and
China concerning entitlements to the maritime zones that will be gotten from the Convention by Scarborough
Shoal(Note 12) and the maritime features of the Spratly Islands that both the parties claimed to own (Noyes, 2016).
According to the Convention (Aust, 2010) the low-tide elevations and submerged banks are ineffective in generating
rights of ownership to the maritime areas considering that they are rocks (Noyes, 2016) that cannot sustain the
habitation of human beings or even economic life while left alone. This means that they cannot generate an
ownership to a separate economic zone(Talmon, 2014). In this case, the declaration that the Philippines seeks is all
the features that China claims in the Island of Spratly and the Scarborough Shoal is part of the categories that there is
no feature that generates an entitlement to a shelf in the continent or an economic zone(Cheng, 2015).

The third category is the Philippines asking the tribunal to settle the disagreements between the two parties on the
ground that China supported the action of the South China Sea(Rapp-Hooper, 2016). The Philippines also sought
declaration that China has violated the Convention in a number of ways(Merills, 2011). The first one is the
interference with the Philippines rights according to the Convention (Tzanakopoulos, 2016). This is putting into
consideration fishing, the exploration of oil and the construction and installation of artificial islands(Strate, 2006).
The second one is the failure of protecting and preserving the marine environment(Zhang, 2017). According to
Ikeshima (2015) this is through tolerating and supporting the fishermen from China who harvests the endangered
species while using fishing method that are harmful: they damage the coral reef ecosystem that is fragile in the sea.
The third one is the severe harm that was inflicted on the marine environment through the construction of islands that
are artificial and the reclamation of the Spratly Islands at the seven reefs (Ikeshima, 2017).

The fourth category is the tribunal being asked by the Philippines to hold that China has been escalating the dispute
that exists between the two parties when the arbitration was taking place (Liu, 2016). According to (Wang 2017)
they restricted access to the detachment of the marines belonging to the Philippines which were stationed at Second
Thomas Shoal. They also engaged in the construction of islands that were artificial (Frankx and Benatar, 2012).
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However, China has continuously not accepted the Philippines stand on the arbitration and did not follow the
proceedings by not accepting and participating in the proceedings (Swaine, 2016). This has been shown in many
articulations of public statements and also Notes Verbales(Note 13) that are diplomatic(Baumert and Melchior, 2014).
These were addressed to the Philippines and Permanent Court of Arbitration(Note 14) which is a registry for the
arbitration between the twoparties(Morton, 2016). The Foreign Ministry of China(Note 15) has given statements,
interviews and press briefings on their view of not being participants in the arbitration (Daugirdasand Mortenson,
2014). Mostly they claim that it is their lawful right which is in the Convention.The Convention addresses the issue
of a party deciding not to participate (Talmon, 2016) in the proceedings of resolving a dispute in Article 9 of Annex
VII(Note 16). According to the tribunal, considering that China is not willing to participate will not hinder the
continuation of the arbitration (You, 2008). China remains a party to the arbitration according to the tribunal(Owen
and Schofield, 2012). This is according to Article 296 of the Convention and Annex 11(Note 17) (Oanta, 2014).
Though a party is not participating, the tribunal is given a special responsibility (United Nations, 1995). The tribunal
in this case cannot accept the claims by the Philippines in the absence of China and give a default judgment(Rosenne,
1995). The tribunal should satisfy itself according to the requirements of Article 9(Note 18) on making judgments on
such arbitrations (Wolfrum 2008).

There are steps that China took to show its view that the tribunal does not have jurisdiction to put the claims of the
Philippines into consideration. In the year 2014, the Foreign Ministry of China published a Paper on their view of the
tribunal called China’s Position Paper(Note 19).China gave the arguments that the tribunal lacked jurisdiction
because of a number of reasons(Note 20) (Mensah, 2004). The first one was the subject matter of the jurisdiction
being territorial ownership of the South China Sea especially the maritime features (Esposito, 2011). The second one
was the two parties had agreed to settle the disputes through negotiations (Tuerk, 2015). This agreement was made
through bilateral instruments and Declaration of the conduct of the parties in the arbitration(Klein and Tanaka, 2014).
The last one was the disputes which were submitted by the Philippines not constituting the most important part of
maritime delimitation between the two parties (Toman, 2016). The Ambassador of China to Netherlands had made a
number of communications to the tribunal members. This was done either directly or through the Registry. The
purpose of the communications was to give statements of the officials of the Foreign Ministry and gain the attention
of the arbitrators. The Ambassador made clear that these communications should not be taken as a way of China
participating in the proceedings(Symmons, 2016).

The Position Paper and the communications by China were treated as by the tribunal as a plea by China for the
jurisdiction. This was taken as an objection to the jurisdiction and the tribunal needed to separate a hearing to rule on
the jurisdiction(Jones, 2016). This was replied by the tribunal through objecting the jurisdiction set out in the
Position Paper by China. The tribunal in the Award of the jurisdiction made decisions while putting into
considerations seven of the fifteen submissions which were made by the Philippines (Ndi, 2016). Other seven
submissions were put aside for later considerations. The tribunal asked the Philippines to give clarifications on the
remaining submission.

3. The Interpretation and Application of the Regime of Islands under Article 121 of the United Nations
Convention on the Law of the Sea

The Spratly Islands and Scarborough Reef were the central issue in the arbitration that was presented by the
Philippines against the People’s Republic of China (Beckman, 2013), and (Dupuy, F.and Dupuy, P., 2013). This was
submitted under the United Nations Convention on the Law of the Sea. Article 121 of the United Nations Convention
on the Law of the Sea contains the regime of islands. The article defines an island as an area of land that was
naturally formed, being surrounded by water and the land is above the water at high tides. Paragraph two of the
article gives an explanation of islands having the same entitlements to maritime zones just like the other land
territories. There is an exception to the rule that is provided in the third paragraph. It says that rocks that are not able
to support human habitation or any economic life in their own way will not have exclusive economic zone and
continental shelf. However the Convention does not interpret the terms ‘rocks’, ‘human habitation” and ‘economic
life’. The scope of the application of the paragraph is therefore not clearly established.

The merit of the award in the arbitration of China and Philippines gave a review that was detailed in the
interpretation and application of article 121. The Award gave clarifications that respected the third paragraph of the
article for example, in the conclusion of the award the term rock is explained as not having the intention of limiting
the scope of the decisions to given islands and excluding others like the islands that are composed with sand.
According to the observation of the tribunal by limiting the term ‘rocks’ to the contents of a rock can result to the
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understanding of them being more ephemeral than geological rocks. This shows that their location may be shifted, by
appearing and disappearing above the high waters. Another clarification that article 121 made was the findings that
the rocks cannot change into an entitled island(Note 21).

There are a number of merits in some of the findings of the tribunal on article 121. The award concentrated on two
aspects that were critical. Firstly, the conclusion of the tribunal that the size cannot be a feature of status and be
entitled as a rock and island when it is not a relevant issue was a merit (GaoandJia, 2013). Secondly the
interpretation that the tribunal offered on the defining of ‘economic life of their own’ showed it was
meaningless(Miyoshi 2012), (Gau 2012), (Keyuan 2012) and (Beckman and Schofield (2014). We shall examine
these two aspects and how the tribunal approached them in the arbitration between China and the Philippines.

a) The importance of the size of an island in article 121

On reaching the conclusion that size is not related to the settlement of the dispute(Hu, 2010) and (Yee, 2014),the
tribunal stated that if this was put into consideration, some of the islands would never be included in this article
because some of them are big enough to be considered as rocks. Travauxpreparatories(Note 22) of the Convention is
where the tribunal concentrated on. These were the supplementary means in the interpretation(Mincai, 2014). There
were attempts of defining or categorizing the islands and rocks during UNCLOS III(Note 23) which were
rejected(Smith, 2010). The tribunal in this ruling did not depend on the approach that was interpreted because they
claimed that the approach was based on the Vienna Convention on the Law of Treaties(Note 24) (Elferink, 2001).
According to the interpretation of article 31 of the Vienna Convention, a treaty (Keyuan, 1999) should be interpreted
in good faith according to the ordinary meaning. The meaning should be given to the terms used in the treaty in what
they mean considering its purpose and object(Thang and Thao, 2012).

In considering whether size is relevant in the determination of the status of an island in article 121, the analysis of the
tribunal does not begin in establishing the normal meaning of the term rock (Beckman, 2011). This is different from
the considerations of the tribunal (Greenfield, 1992). In determining the scope of the application of paragraph 3the
size is relevant. The tribunal made use of the Oxford English Dictionary(Note 25) in the definition (Batongbacal,
2011). This was a starting point in establishing if the size is important in determining the meaning of ‘rock’. The
Oxford English Dictionary gives a number of meanings of the word rock (Dzurek, 1996) which explains that the
word is used to refer to something with limited dimensions. The first description provides that it is a mass of rock
that is projected above the surface of the earth or out of the sea(Note 26). This gives an understanding of the rocks
being differentiated from the islands(Zou, 2013). The difference between the rocks and islands (Song and Zou, 2016)
is also provided in article 121. Paragraph 1 talks about islands while paragraph 3 talks about rocks (Redd, 2009). If
the drafters of the Convention had the intention of size not being relevant under the third paragraph making it
applicable to all the islands, the same term could be used in the two paragraphs(Schofield, 2009). This is not the
same in article 121.

b) Interpretation of economic life of their own

There are two conditions that article 121 contains to make a rock to be fully entitled as an island (Elferink, 2016).
This is if it can sustain human habitation or an economic life of its own (Song and Tennesson, 2013). The question
that arises is whether the use of the word “or” in the phrase can be taken to mean the combination of the two phrases.
This shows that a rock has to be able to sustain human habitation and the economic life or each of the two phrases
separately to escape the explanation of article 121(Chen, 2016). The tribunal made conclusions that the two phrases
are different but made a caveat that was critical by observing that the economic activities are carried out by human
beings and it is hard to find people living in areas with no economic activities (Joyner, 1998), (Fravel, 2011),
(Furtado, 1999) and(Dupuy, 2012). The two phrases are related to the practical terms of their meaning.

The interpretations of economic life by the tribunal are given in paragraph 543 and 547 of the award(Blood-Patterson,
2013). The two paragraphs show that the explanation requires a local population to be present in an area(Zimmerman
and Baumler, 2013) Paragraph 543 includes the requirements of humans inhabiting an area (Beckan, 2015). This is
because economic life of their own matches human habitation. However, during the first tribunal the use of the word
‘or’ between the phrases explained that the requirements are not required at the same time.

The phrase is broken into two by the tribunal namely; “economic life” and “of their own” (Emmers, 2014). The
common meaning of the word economic is related to the regulation and developments in a community in terms of
material resources. This also means the processes of producing goods and services. The word life means the presence
of resources being insufficient and levels of human activities to exploit the resources. The word sustain should be put
into consideration while reading ‘economic life’ according to the tribunal (Dutton, 2011). This shows that the
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economic activity has to be an ongoing process. There was no imported reference to the word value that the drafters
used.

‘Of their own’ brings a clear definition of the feature having the ability of supporting an economic life that is
independent (Hong, 2012). This is without relying on other resources from outside. According to the view of the
tribunal, for an economic activity to include the feature of an economic life, the resource that the economic activity is
surrounding should be local and not gotten from outside the area. The resource should be beneficial to the
surrounding community. If an economic activity depends on resources from outside, it is not under ‘an economic life
of their own’. Also an economic activity that does not depend on the feature is not included in this. The explanation
given by the tribunal on ‘economic life’ shows that the activity does not have to be permanent but can be carried over
a given period of time in an area. This is explained in paragraph 500 of the award which looked at ‘of their own’
(Symmons, 2008).

4. Conclusion

It is evident that arbitration awards are a substitute means of settling a dispute. There is no specified formal
procedure that the tribunal should follow. The decisions that the tribunal makes are not binding to other parties that
may be involved in disputes in the future irrespective of if they appear before the same tribunal. Another tribunal is
not bound to follow the South China Sea Arbitration and interpretations. The tribunals are not required to be
consistent. This explains why the arbitration of the South China Sea interpretation was not persuaded in using article
128 that was applied in Southern Bluefin Tuna Arbitration.

The interpretations of the tribunal involved in the South China Sea dispute depending on article 121did not use the
definition of the terms according to the international courts or other jurisdictions. Some of the terms are rocks and
economic life of their own.
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Note 4. The law provided rules that govern oceans (1958 and 1960).
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Note 7. Provide institutions of proceedings during arbitration.
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Note 9. Alexander, L, M (1986). ‘The Delimitation of Maritime Boundaries’. Political Geography Quarterly 5. p.
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Note 10. United Nations. Division for Ocean Affairs and the Law of the Sea.(2000). Handbook on the Delimitation
of Maritime Boundaries. United Nations Publications.

Note 11. These are the demarcation lines that was used by the People’s Republic of China for the claims of owning a
major part of the South China Sea.

Note 12. Where China planned to build an environmental monitoring station.

Note 13. This is a note that is diplomatic and being more formal than a note which is also not signed and prepared in
the third person.

Note 14. This was established through a treaty in the year 1899 to provide resolutions or disputes for the community,
internationally.

Note 15. The position of the People’s Republic of China government on matters of jurisdiction in the Arbitration of
the South China Sea that was initiated by the Republic of the Philippines (2014).
www.fmprc.gov.cn/mfa_eng/zxxx_662805/t1217147.shtml

Note 16. The absence of a party or failing to defend the case should not be a hindrance to the proceedings.
Note 17. A party not willing to actively participate in the tribunal shall be bound to the awards of the Tribunal.
Note 18. A Tribunal will not only have a jurisdiction over a dispute but claim that it is founded in fact and law.

Note 19. A Paper by the Government of the People’s Republic of China about the jurisdiction in the South China Sea
Arbitration.

Note 20. Mensah, T. A. (2004). ‘The Significance of the International Tribunal for the Law of the Sea for the
Shipping Industry’. WMU Journal of Maritime Affairs, 3(2), 111-121.

Note 21. This would frustrate the purpose of Article 121(3).

Note 22. These are the official records of a negotiation.

Note 23. The Third United Nations Conference on the Law of the Sea.
Note 24. It was adopted in the year 1969 on May 23

Note 25. A descriptive dictionary that uses the English language.
Note 26. Accessed from Oxford English Dictionary online.
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