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Abstract

Shall is one of the most important words in legal English text, and is supposed to be used to impose a mandatory duty.
However, in the translated English version of China’s laws or statutes, shall is misused or overused. Some scholars
have been suggesting that shall should be eliminated from legal English language, and replaced with other proper
words, such as must. This paper studies the grammar relating to shall and misuse of shall in the translated English
version of China’s laws and statutes, and suggests that shall, as an important word in legal English vocabulary,
should serve as the only means of imposing obligations on the subject capable of carrying out obligations.
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1. Introduction

In legal text, accuracy is a cardinal principle due to the fact that legal language is a normative language. A
well-known scholar pointed out, “the competent draftsman makes sure that each recurring word or term has been
used consistently. He carefully avoids using the same word or term in more than one sense ... In brief, he always
expresses the same idea in the same way and always expresses different ideas differently.” (Dickerson, 1986, p.15)
However, some translated English versions of China’s laws and statutes don’t accord with the “golden rule”, one
example of which is the most-frequently-used word shall being overused and misused. Some English versions of
China’s laws and statutes are strewn with shall, which is definitely overused, or even misused. This paper discusses
the use of shall in the English translation of China’s laws and statutes, and tries to offer some suggestions on how to
solve the problem of overuse and misuse of shall under such circumstances.

2. Grammar Relating to Shall

Shall is an auxiliary verb. It can also be a modal auxiliary verb, like can, may, must, and will. The modal auxiliary
verbs are so called because they can function not only as auxiliaries (like be, do, have), but also can convey other
meanings, including possibility (can / may), ability (can), permission (may), obligation (must / shall) and so on. As
one of the modal auxiliary verbs, shall is defined in Oxford Advanced Learner’s English-Chinese Dictionary (Hornby,
2004, p.1597) as follows:

i used with | and we for talking about or predicting the future.
(This time next week | shall be in Scotland.)

ii. used in questions with | and we for making offers or suggestions
or asking advice.
(Shall I send you the book?)

iii. (formal) used to show that you are determined.
(You shall succeed.)
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iv. (formal) used to give an order or instruction.
(Candidates shall remain in their seats until all the papers
have been collected.)

Some uses of shall have almost disappeared from current general usage, and shall is now only used with | and we. In
Oxford Advanced Learner’s English-Chinese Dictionary, it is considered formal and old-fashioned that shall is used
instead of will in modern English (Hornby, 2004, p.1597). However, shall is the most important word in law field,
and helps to create a legal duty. Random House Webster’s Dictionary of the Law defines shall as “expressing
mandate, necessity or compulsion, especially in statutory or judicial directives.” (Xu, 2009, p.189). Black’s Law
Dictionary (Garner, 2004, p.1407) defines shall as follows:

i. has a duty to; more broadly, is required to: The requester shall send notice.
ii. should: All claimants shall request mediation.
iii. may: No person shall enter the building without first signing the roster.
iv. will (as a future tense verb): The corporation shall then have a period

of 30 days to object.
v. is entitled to: The general manager shall be reimbursed for all expenses.

Shall is of great importance in English versions of laws, statutes and regulations; however, to some extent, it is also
the most overused and misused word in them. It is deemed by lawyers and draftsmen of laws that shall is the best
word to impose a mandatory duty, and makes legal English documents professional. Consequently, shall is overused,
or even misused in some translated English versions of China’s laws and regulations. Shall has been used to do more
than to express obligations in them.

3. Disciplining the Use of Shall in Legal English Language

Here is the actual situation in China: on the one hand, the translator is fascinated by the word - shall, so translated
statutes exhibit overuse of the word (Chen, 2011, p.66). On the other hand, some scholars specializing in translation
studies suggest that shall should be dropped from legal language due to its ambiguous meanings (Chen, 1992,
p.19-20). The authors suggest that we should use shall to convey the meaning of obligation imposed on the subject of
a sentence, which is the first meaning stated in Black’s Law Dictionary. By doing so, we can clearly see who has the
obligation or who has the duty.

For example:

Chinese text: 2EPU%c  FFERY HAHGSL, AR FEBERLIL AN L% %), AR, 4Eg1a5 .
M. SCHIRIES A RES< . (Article 4, Marriage Law of the People’s Republic of China)

English version: Article 4 Husband and wife shall be truthful to and respect each other. Family members
shall respect the old, take good care of the underage, and help each other so as to maintain an
equal, harmonious and cultured matrimonial and familial relationship.

In the above example, we can see that husband and wife, family members are capable of carrying out the obligation,
that is, have the duty to do something. Therefore, shall_is used correctly in this article.

Another example:

Chinese text: 5 —+—% AKX BB, BANE. A&, Ak, Bk, SIkZ&abEH
T, IS Biti. (Article 31, General Principles of Civil Law of the People’s Republic of
China)

English version: Article 31 Partners shall make a written agreement covering the funds each is to provide, the
distribution of profits, the responsibility for debts, the entering into and withdrawal from
partnership, the ending of partnership and other such matters.

In this article, partners are the subject capable of carrying out an obligation. Shall refers to has a duty to do
something. The duty of making a written agreement is imposed on the partners who can carry the duty out. This
example can also support what the authors suggest.

However, in China, shall is rampant in translated English version of laws, statutes and regulations; and in many cases,
it is misused.
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4. Analyzing the Misuse of Shall in Legal English Language

As mentioned above, it is agreed that, in legal English language, we use the same word to express the same idea and
different words to express different ideas (Chen, 2011, p.63). Apparently, according to this rule, shall is a misused or
abused word in legal English language, because the translator uses shall to express more than one meaning in
English version of China’s laws, statutes and regulations. The following are examples in which shall is misused.

4.1 Shall is Used to Describe a Status
For example:

a. Chinese text: AR NFIRBHERBAFEANRIMEY AN (Article 16, General Principles of Civil Law of the
People’s Republic of China)

English version: The parents of a minor shall be his guardians.

b. Chinese text: VA A& HAT RGEBORGE ) A1 T AT M 8 1, MRS A7 IRFEBOR A A8 [ S5 94
#H. (Article 36, General Principles of Civil Law of the People’s Republic of China)

English version: A legal person shall be an organization that has capacity for civil rights and capacity for
civil conduct and independently enjoys civil rights and assumes civil obligations in
accordance with the law

c. Chinese text: 4 PR 57T 2wl I AR LA BRI H B A00A BRXS 28 ml AR D34 s e R 2wl 1) I 2R LA
AT A BR %) 2 7] A0 BE4T . (Article 3, Company Law of the People’s Republic
of China)

English version: As for a limited liability company, the shareholders shall be responsible for the company
to the extent of the capital contributions they have paid. As for a joint stock limited
company, the shareholders shall be responsible for the company to the extent of the shares
they have subscribed for.

As the authors suggest, shall is used to impose a duty on the subject. In another word, shall is used when the subject
has a duty to do something. If shall is used to describe a status in a provision, it is definitely not in the right place. In
such cases, shall can be replaced by be verb, for one of the functions of be verb is to describe a status. Therefore,
“The parents of a minor shall be his guardians” can be stated as “The parents of a minor are his guardians”, which is
much more concise.

4.2 Shall is Used to Impose an Obligation on An Object Which Is Incapable of Carrying out An Obligation
For example:

a. Chinese text: i Hi sl # 525 N AT SR B 224, ZiR BN DA S e A S KA i N AR K &5
52 4k, (Article 101, the Constitution of the People’s Republic of China)

English version: The election or recall of chief procurators of people's procuratorates shall be reported to
the chief procurators of the people's procuratorates at the next higher level for
submission to the standing committees of the people’s congresses at the corresponding
level for approval.

b. Chinese text: &M R bR 75 2 808 bR & 1), B4 FHT e H VR M FR S - (Article 22, Trademark Law of the
People’s Republic of China)

English version: Where any word or device of a registered trademark is to be altered, a new application
shall be filed.

c. Chinese text: X1~/ [ 5K 22 4 IAUHR 7> 1 I 2 MEIN#IZF BOABCM s 3T RO/ N smiF . 8K
BEE. BEFE B BRI S B A0 AR 1, TRAB INRIRF BOa U] . (Article
56, Criminal Law of the People’s Republic of China)

English version: Anyone who commits the crime of endangering national security shall be sentenced to
deprivation of political rights as a supplementary punishment; anyone who commits the
crime of seriously undermining public order by intentional homicide, rape, arson,
explosion, poisoning or robbery may be sentenced to deprivation of political rights as a
supplementary punishment.

Strictly speaking, shall should be preceded by a subject that can carry out the obligation so that it makes clear who
has the duty to do it, and will not cause any dispute. The three subjects in the above mentioned examples are
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inanimate, and they are not the actors imposed an obligation. The authors suggest that shall should be replaced by
must in such cases.

4.3 Shall is Used to Confer a Right
For example:

a. Chinese text: By M AATBER B R b B E AR IC . (Article 9, Trademark Law of the People’s
Republic of China)

English version: A trademark registrant shall have the right to indicate the wording ‘Registered Trademark’
or a sign indicating that it is registered.
b. Chinese text: AT-{a] HLA7FIAN N3G RO 5 S5 A2 00 e b gk vf o W 45 AT A b4 T 254K, (Article 13,
Customs Law of the People’s Republic of China)

English version: All entities and individuals shall have the right to report to the Customs activities violating
the provisions of this law.

c. Chinese text: 24 B\ v N oAt ZH ZUA A AT BOILOGHAT BOHLOC AR A D3I BARA T BUAT AR A0 H A
LR, AU A 1) N RSB BRES VR4 « (Article 2, Administrative Procedure Law of the
People’s Republic of China)

English version: If a citizen, a legal person or any other organization considers that his or its lawful rights
and interests have been infringed upon by a specific administrative act of an
administrative organ or its personnel, he or it shall have the right to bring a suit before a
people's court in accordance with this Law.

As mentioned above, shall is used to impose an obligation; therefore, it is contradictory to use shall to confer a right.
When we say that a person shall have the right to do it (that is, a person has a duty to have a right), do we mean that
a person has a duty or has a right? Hence, under such circumstances, be entitled to is suggested to substitute shall
have the right to. It will not lead to a dispute if the provision says “a trademark registrant is entitled to indicate the
wording Registered Trademark or a sign indicating that it is registered.”

4.4 Shall is Used After a Negative Word Such as Not or No
For example:

a.Chinese text: XL AJRSE, FEi&HIEME E—H0FE . A ARVHMEM NG @EBEE IR (Article 4,
Criminal Law of the People’s Republic of China)

English version: The law shall be equally applied to anyone who commits a crime. No one shall have the
privilege of transcending the law.

b. Chinese text: HIT& i bRyt M AFH AR NI IAESEBOR], A UANIE Y FBH e M A &
i I FEAT — 52 S M [ R b o (Article 31, Trademark Law of the People’s Republic of China)

English version: No trademark application shall infringe upon another party's existing prior rights. Nor
shall an applicant rush to register in an unfair manner a mark that is already in use by
another party and that enjoys substantial influence.

c.Chinese text: — Uik ATBUE AN 7 PEE AR AR [F] 2232404k filk . (Article 5, the Constitution of
the People’s Republic of China)

English version: No laws or administrative or local rules and regulations may contravene the
Constitution.

In the first two examples, it is intended to negate a command to do something, which means, you’re not required to
do it. But let’s have a close check. If shall means has a duty to, then “no trademark application shall infringe upon
another party’s existing prior rights” is equal to “no trademark application has the duty to infringe...”, which, by
implication, means that you may infringe another party’s prior rights if you want. This is surely not the intended
meaning of the provision. The provision is meant to prohibit absolutely, to disallow. Hence, it should be no one may,
which means that no person is allowed to do something, like how shall is used in the third example.
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5. Comparing Shall with Will, Should, Must and May in Legal English Language

Another problem is that shall is often confused with other auxiliary verbs and modal verbs, such as will, should, must
and may. In addition, some scholars suggest that shall should be eliminated and replaced with other possible
auxiliary verbs or modal verbs, as in some Western countries, some scholars are questioning the usage of shall in
legal text and some are in favor of dropping shall out of legal language. (Li, 2007, p.60). Then, let us have a
discussion of these auxiliary verbs and modal verbs, and see whether it is plausible to replace shall with them.

5.1 Will

Generally speaking, in English, will is used to express future tense. When used in legal English, will helps to create a
promise to perform (Garner, 1995, p.941) instead of obligations. If will is used to impose an obligation on the actor
as well as express future tense, it will face the same problem as shall. As pointed out by Dickerson, “the competent
draftsman makes sure that each recurring word or term has been used consistently. He carefully avoids using the
same word or term in more than one sense ... In brief, he always expresses the same idea in the same way and
always expresses different ideas differently.” (Dickerson, 1986, p.15) Thus, will is not a plausible word to impose
obligations on the capable actor.

5.2 Should

Like shall, should is also a modal verb, which is defined in Oxford Advanced Learner’s English-Chinese Dictionary
(Hornby, 2004, p.1613) as used to show what is right, appropriate, etc., especially when criticizing sb’s actions. In
legal English, when should is used, it means be directed to do or be recommended to do. That is to say, should is
preceded by directive or suggested duties, while shall is followed by obligatory or mandatory actions. The legal
language - a person shall do something is regarded as mandatory, which means, if not doing it, one will receive legal
penalty or punishment; should do something, however, means if not doing it, one will take some negative
consequences, but not legal punishment.

Should is misused in the following example:

Chinese text: 5 H3E 78 # W ZI00 5 Hh [ vk A R HoAth A S E » (Aticle 4, Provisional Measures on
Administration of Domestic Securities Investments of Qualified Foreign Institutional Investors)

English version: Qualified Foreign Institutional Investors should comply with laws, regulations and other
relevant rules in China.

The intended meaning of this article is that QFIl has a mandatory duty to comply with China’s laws, thus it is
suggested that shall be employed in this article, instead of should.

5.3 Must

In general English, must is used to state that something is necessary or very important according to Oxford Advanced
Learner’s English-Chinese Dictionary, (Hornby, 2004, p.1141), and there isn’t much change in meanings in legal
English language. Considering the misuse of shall and the controversy caused by it, some scholars suggest that must
is an alternative to shall as a means of expressing obligation (Li, 2007, p.60). Another reason of abandoning shall, in
favor of must, is that shall has almost disappeared from current general English, and it is just a matter of time to
eliminate shall from legal English language. One way to address the problem of misuse and overuse of shall is to
discipline the use of this word. That is to say, using shall only to impose an obligation on the subject capable of
carrying out or performing duties. It doesn’t make any sense to abandon shall from legal English considering the
disappearance of this word from current general English. From another perspective, its disappearance from current
general English is a positive factor of using shall only in legal English. In legal English language, shall is an
essential word, and sometimes it seems as if lawyers or draftsmen are doubtful about the enforcement of laws or
statutes without shall. Hence, stepping out of current general English, shall can be used only in legal English to
convey the meaning of obligations. In this case, shall is much more professional than must as must sounds more
informal.

5.4 May
Modal verb may is used in legal English language to convey the meaning that a person is allowed to do something.
For example:

Chinese text: S NI &, AHIER. DB FILAIEA . (Article 10, Contract Law of the
People’s Republic of China)

English version: The parties may use written, oral or other forms in entering into a contract.
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It is less likely to mistranslate shall and may in legal English, except one sentence pattern - No one shall. It is
understandable that no one shall pattern is actually used to convey the meaning of nobody has the right to do
something, or something is not allowed by laws. However, the meaning of no one shall is contradictory to the
intended meaning. In this case, may is the right word to convey the exact meaning of laws.

For example:

Chinese text: & [F] =5 N FVEEIA 4, — 7 A H SRR &I 53 —7J7. (Article 3, Contract
Law of the People’s Republic of China)

English version: Contracting parties shall have equal legal status, and no party may impose its will on the
other party.

6. Conclusion

In legal English language, shall is of great importance, and is, to some extent, associated with the enforcement or
effectiveness of a provision. It is not suggested that shall should be dropped from legal English language due to the
important role that it has been playing in law field. Rather, disciplining the use of shall is a feasible way to address
the problem of its overuse and misuse. It is suggested that shall is only used to impose an obligation on the subject
that has the ability to carry it out. By doing so, the meaning of shall will be very clear and certain, and shall will not
result in any dispute. Shall shall serve the legal English language as it always does.
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